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Abstract

In recent decades, water shortage has become a serious concern for the
global community. With the threat of drought and water scarcity looming
over several nations, state practice with respect to water cooperation and
transboundary water rights has developed rapidly. In light of these
developments and the recent skirmishes between India and Pakistan, the
Indus Waters Treaty of 1960 between the two states becomes questionable
for being outdated and incapable of meeting the contemporary water,
environmental, and ecological challenges facing them. There is, therefore, a
pressing need to review the Indus Waters Treaty and to assess Pakistan’s
rights to transboundary waters shared with India under the rapidly
developing customary international law.
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Introduction

The Indus basin’s familiarity with disputes predates the
partition of the sub-continent into the sovereign States of Pakistan
and India; these disputes were particularly frequent between the
provinces of Punjab and Sindh." But after the Independence of India
Act, 1947, the boundary that was drawn between the independent
states of India and Pakistan also cut through the Indus Basin (shared by
the now divided, East and West Punjab). Resultantly, Pakistan acquired
the status of a lower riparian state, while India acquired the status of
an upper riparian state.?

*
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As the controller of the headworks of the Indus Basin, India has
the power of controlling the water flow from the Indus Basin in
Pakistan.® This causes concerns for Pakistan, as being a single-basin
country with heavy reliance on its agrarian produce, a consistent flow
of water from the Indus Basin is crucial for Pakistan.* The Indus Basin is
heavily relied upon by the country for meeting its agricultural,
industrial, and domestic needs.> Global warming, on the other hand, is
creating further stress upon Pakistan to meet its growing water
demands.®

The challenge faced by Pakistan is not restricted, however, to
climate change and global warming. It is further aggravated by the
terse relations between India and Pakistan.” There is a history of
conflicts over water between both states and most of these conflicts
have arisen over the construction of dams by India, e.g., the Baglihar
and Kishanganga dams along the western rivers® The grievance of
Pakistan being that dam construction usually causes diversion of
natural water flows, which can be a source of conflict in international
relations, but the Indus Waters Treaty 1960 (IWT),° the current treaty
governing water-sharing between India and Pakistan, expressly allows
for inter-tributary transfer'® with certain limitations."

To further aggravate the situation, India has planned to start
more than sixty-seven dams for hydropower generation and its dam-
failure record is alarming, with nine of its dams having collapsed.” As
the lower riparian, this is a cause of concern for Pakistan in terms of
safety of its infrastructure. Furthermore, India also has not shared its
environmental impact reports (EIA) for all dams to evaluate their
transboundary impact on Pakistan.'

However, this tactic of using water as a diplomatic weapon is
not novel to India and Pakistan. It is common for sovereign states
worldwide to use water as a weapon for their political goals or as a
weapon during military operations.”” India and Pakistan have also used
similar tactics in the course of their water-sharing relations. Although
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the IWT succeeded in preventing major armed conflicts over water and
survived three armed conflicts between India and Pakistan, there has
nonetheless been tension between the states over the current water-
sharing mechanism given in the IWT, e.g., the 2012 attack on the
Wullar Dam construction site in India-occupied Kashmir (I0K) and the
2016 attack on the Uri military base. Disagreements over water-sharing
have also been taken to dispute resolution forums, mostly resolved
through negotiations or mediation.

It is one of the aims of international law to avoid conflict and
support cooperation among states.'® In light of the abovementioned
circumstances, it becomes imperative to look at the legal regime that
governs these two sovereign states regarding sharing of the Indus
Basin for determining the rights of Pakistan with regard to it.

While domestic legal regimes within sovereign states govern
the relationships between them and their subjects, the law that
governs inter-state relations is called jus gentium (international law or
law of nations), primarily made up of treaties and customs.” While
treaties need to express assent of states, customary international law
(CIL) can be formed by pactum tacitum, i.e., tacit consent.'® Treaties
and CIL are both primary sources of international law, however,
treaties are backed by the principle of pacta sunt servanda,' and take
precedence over CIL?° The rights of Pakistan with respect to the Indus
Basin are also acquired under treaty law (IWT) and CIL.

Legal Arrangements between India and Pakistan

The dispute concerning the Indus Basin between India and
Pakistan dates back to the partition of the sub-continent.*' Being a
bilateral dispute, the agreements catering to the Indus Basin have also
been bilateral in nature. Both Pakistan and India have not ratified
universal treaties directly applicable to this dispute, i.e., the universal
treaties applicable as traites lois, which largely codify the already
persisting CIL practice of states.?? The obligations under CIL bind both
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Pakistan and India despite their refusal to formally ratify the universal
treaties on the matter.

The 1947 Standstill Agreement

The first agreement between the two states vis-a-vis the Indus
Basin was the Standstill Agreement, signed on 18 December 1947, that
led to the continuing inflow of water in Pakistan from India, as it did
before partition for one year.”? However, with the expiration of the
agreement in April 1948, the government of Indian Punjab (or East
Punjab)® closed the Upper Bari Doab Canal and Dipalpur Canal,
blocking Pakistan’s water inflow through the rivers Ravi and Sutlej.® It
is opined by Niranjan Das Gulhati that this act was done to avoid
setting a precedent for future, where Pakistan could claim rights over
the lower canals?’ Over the course of years, however, the absolute
claims of sovereignty over transboundary watercourses have been
rejected by CIL, and also by the state practice of India and Pakistan.?®

Two standstill agreements were signed, subject to further
ratification, after this provocation by the East Punjab (Indian)
government. However, the West Punjab government (in Pakistan)
refused to ratify them.” Instead, the then Prime Minister of Pakistan,
Liagat Ali Khan, proposed that an inter-dominion conference be
convened to settle the dispute.®®

The 1948 Delhi Agreement

The inter-dominion conference led to the signing of the Inter-
Dominion Agreement (also known as the Delhi Agreement) in May
1948, which offered a temporary arrangement to both the countries,
albeit, offering no permanent solution.?' The Delhi Agreement assured
Pakistan that India (the government of East Punjab specifically) would
not “withhold water from West Punjab without giving it time to tap
alternative sources.”*? Furthermore, Pakistan had to pay a monetary
amount as seigniorage charges (charges levied by the upper riparian
state for supply of water to the lower riparian state).>* This was based
on the precedent set during the British rule over the sub-continent.?*
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India later claimed that the acceptance of seigniorage charges by
Pakistan was an implied recognition of India’s sovereignty over the
rivers. But Pakistan continuously argued that the same amount was
paid for maintenance costs.*® Furthermore, the amount paid to India
was disputed by Pakistan and both the countries had mutually
decided that Pakistan would submit the amount to the Reserve Bank
of India, but the undisputed charges would be paid to East Punjab,
and disputed charges would be retained in escrow until a future
decision was reached in this regard.*® After some time, Pakistan
disputed the manner of signing the agreement and the contents
therein. This agreement also fell apart by 1950 It was expressly
terminated on 19 September 1960 with the signing of the IWT 3®

The 1960 Indus Waters Treaty

A series of unsuccessful communiques that followed the Delhi
Agreement stalemate,*® David Lilienthal* proposed that the two states
abandon their political argument over water rights and instead entrust
that discussion to the engineers of both the countries to decide. He
proposed that the World Bank intervene, with its financial support that
both the states had sought,*' to resolve the matter.** This proposal,
also known as the Lilienthal Proposal, was well-received by both the
states.® With the intervention of the World Bank as a mediator and
after twelve years of discussions, finally, the IWT was signed in 1960
and ratified in January 1961.* The conclusion of IWT was a milestone
in the history of the Indo-Pak conflict over water.*

Claims of Sovereignty over the Indus Basin

After 1950, both the states had argued over their rights for a
time, with the other state unwaveringly denying them. India believed
it had sovereign rights over the Indus Basin and, hence, an inherent
right to unfettered use of its waters. Pakistan, on the other hand,
believed it had an inherent right to the natural flow of the Indus Basin,
which should neither be controlled by upper riparian India nor be
diminished incidentally by the construction of dams. Pakistan was also
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claiming absolute rights to the waters of the eastern rivers, in
particular, Ravi and Sutlej.*

India and Pakistan believed that water flowing into or through
their territory was subject to their sovereignty. Both states believed
that they could develop their resources as they wanted.” The effect on
the other riparian or the consequence was not the concern of either
India or Pakistan.*”® However, the stance of both states changed during
negotiations mediated by the World Bank over the course of twelve
years’ worth of negotiations.

Principle of Benefits versus Principle of Equity

The 1954 proposal by the World Bank, for a treaty for the
states, imposed financial liability on India for each canal built in
Pakistan for replacement of water from eastern rivers, because India
would benefit from these alternate canals. This is known as the
principle of beneficiary-pays or principle of benefits. Friedreich Berber,
a German international law specialist hired by the Indian government,
demonstrated to the Indian government that the replacement works
would not benefit India. Rather, instead of the ‘principle of benefits’,
both the states would mutually reap more benefit under the ‘principle
of equity’, and the cost of the replacement works to be built, which
were necessary for India, could be shared by both states, as opined by
Berber.* However, the principle of beneficiary-pays was inculcated in
the IWT despite Berber’s observations.

Acknowledging Claims under Customary International Law

Under international law, India claimed 20 per cent of the water
flowing in the Indus Basin and a sovereign claim over the eastern
rivers, notwithstanding the other sources of water that India had.*®
Pakistan, on the other hand, claimed the right to draw upon the
eastern rivers and stressed the fact that India could indulge into
alternative sources to satisfy its needs while Pakistan could not.?’
Pakistan also claimed that India could not, under CIL, cause
appreciable harm to existing uses of the Indus waters.>
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It is interesting to note that a lot of actions of Pakistan and
India were driven by the motivation of not setting a precedent that
would lead to their relinquished claim over the Indus Basin in the long
run, e.g., the claim of absolute sovereignty.® But both states, while
refuting the other’s rights under CIL, claimed the same for their own
benefit.

Rights of Pakistan under the Indus Waters Treaty
IWT as a Sub-Optimal Treaty

The IWT has been oft-praised in the past, due to its unique
character of the physical division of waters,** its withstanding of the
political rivalries between India and Pakistan,* its unique dispute
resolution mechanism,*® and the fact that this treaty has a third party,
the World Bank, as a signatory.’” However, despite its sui generis
nature, the IWT is a sub-optimal treaty owing to the fact that it
distributed the rivers of the Indus Basin as opposed to developing
water as part of an integrated basin management approach.”® The
‘eastern rivers’ (rivers Sutlej, Beas and Ravi)** were allocated to India,®
while the ‘western rivers’ (rivers Indus, Jhelum and Chenab)®' were
allocated to Pakistan.®? This physical division of rivers has also been
credited for being a reason for the treaty’s success,® but merits
critique for producing a sub-optimal result. An optimal result could
only have been acquired if “all the potential uses [were] considered
simultaneously.”* International watercourses, if partitioned, result in
decreased availability of water and encourage waste of water.*> Read
with the opinion of Berber mentioned above, even at the time that the
IWT was signed, it seems, the preference for cooperation over division
was clear. But it was, perhaps, not possible in light of the continuous
political strife and competing claims of sovereign ownership over the
Indus Basin between India and Pakistan.®
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Absence of Seigniorage Charges

The seigniorage charges, subject to much controversy before
the signing of the IWT, were expressly done away within the treaty.
Article 5(7) pronounced that other than payments mentioned in the
IWT,® parties would not be entitled to claim any ‘charge for water’ (i.e.,
seigniorage charges) from the other or claim any payments for
observing the treaty for that matter.® In the absence of subsequent
demands for seigniorage charges by India, the practice can be termed
as something of the past between the two states.

Exchange of Data

The IWT also makes provisions for exchange of data monthly
(to be provided to the other state party within three months from the
date to which the data relates).*® Data relating to the hydrology of the
rivers or canal or reservoir operation connected to the rivers, along
with data related to any other provision of the IWT, may also be
requested by the parties from one another.”

Future Cooperation

The provision for future cooperation in the IWT (Article 7)
touches upon the present issues between India and Pakistan. The
provision, however, is not binding if construed linguistically. The
parties, recognising their common interest in the ‘optimum
development’ of the rivers declared “their intention to cooperate by
mutual agreement.””! Regarding undertaking engineering works on
the rivers, the parties “may, by mutual agreement, cooperate” in the
matter.”> This reflects the possibility of future agreements that dealt
with the Indo-Pak dispute but were never reached. However, if the
engineering works cause interference with waters of the rivers,
affecting the other party ‘materially’, then the other party is to be
notified of its plans and provided with data related to the works to
inform it of the nature and magnitude of the effects of those works on
the rivers.” If the works would cause interference but not materially
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affect the other party even then the data and notification procedure is
to be followed.”

Even though the IWT provides for future cooperation by
exchanging data, no projects have been submitted under the ‘future
cooperation provision’ for consideration, neither have issues of water
quality been addressed by India and Pakistan after the conclusion of
the IWT.”?

Dispute Resolution Mechanism under the Indus Waters Treaty

A Permanent Indus Commission (PIC) was set up under the IWT
framework for the exchange of data between the parties,’® for giving notices
or responding to the other party,”” and for other matters enumerated in
Article 8 of the treaty.”® For the settlement of questions, differences, or
disputes,’”® which arise with respect to the IWT, the mechanism has been
given in Article 9. ‘Differences’ may be resolved by the PIC or a neutral expert,
while ‘disputes’ may be resolved either by the PIC or by any other means
deemed sufficient by the PIC other than an agreement or even by setting up a
Court of Arbitration.?°

Although negotiations precede formal mechanisms of dispute
resolution under the IWT, it must be noted that the mechanism for dispute
resolution in the IWT is not hierarchal. The reference to the neutral expert is
not an appeal from the PIC, rather an alternate means of dispute resolution.®’
This is reflected in the recent clash of opting for different dispute resolution
mechanisms by India and Pakistan. A disagreement arose between the two
states regarding the Kishenganga and Ratle hydropower plants planned by
India along the western rivers.®? The matter was referred to the World Bank,
albeit both states sought different processes to resolve the dispute.®® India
wanted the appointment of a neutral expert, while Pakistan sought resolution
through arbitration proceedings.®* However, the World Bank paused the
process to protect the IWT, in light of the resentments that were apparent
between Pakistan and India and encouraged the parties to resolve their
differences amicably and mutually through alternative means.®

Another aspect of the dispute resolution mechanism under the IWT
is that the decision of the neutral expert is not appealable and would be
considered final and binding.® The award of the arbitrator would also be final
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and binding.?” This means that once a decision or award is rendered or an
agreement reached, the dispute, difference, or question is considered to be
fait accompli® The IWT does not in itself envisage any possibility of revision
or appeal of these decisions or awards.?°

Threats of Unilateral Revocation of Indus Waters Treaty

In light of Article 12 of the IWT, the threat by Indian Prime Minister
Modi regarding unilateral revocation of the IWT®® becomes void of substance.
Article 12 (4) provides that the IWT may only be ‘terminated by a duly ratified
treaty”' and Article 12 (3) states that the treaty may only be amended by a
further agreement.”?

Even though the Vienna Convention on the Law of Treaties, 1969
(hereinafter the Vienna Convention)” allows for termination of treaties in
certain circumstances,® the same will not be applicable to the IWT. This is
because the principles enshrined in the Vienna Convention apply to India and
Pakistan as CIL** and not as the text of the convention.? Therefore, the Vienna
Convention will apply to the IWT to the extent that it does not conflict with
the treaty.”” In case of a contradiction, such as the conditions of termination in
the IWT and the Vienna Convention, the treaty law would prevail as lex
specialis, as held in the case of North Sea Continental Shelf Cases® and
confirmed in the Baglihar decision of the Neutral Expert.”® Furthermore, the
principle of pacta sunt servanda,'® which is recognised by the Vienna
Convention as a universally recognised principle,'®" governs treaties and has
to be applied in good faith as per Article 26 of the convention and in
accordance with the dictum laid down in Hungary v Slovakia'® and Pulp Mills
case.'® India’s unilateral revocation despite Article 12(4) of the IWT would be
contrary to this duty to apply treaties in good faith. Furthermore, the
principles of termination envisaged by the Vienna Convention cannot
override the IWT because of being CIL and only applying in addition to the
IWT, not by overriding it."™ Therefore, the termination of the IWT can only be
realised through an agreement between India and Pakistan and not
unilaterally because of Article 12(4) of the IWT.'%

Hence, the rights of Pakistan under the IWT are secure, subject to
further amendments or termination by both the states.’® Pakistan has not
shown willingness to amend the IWT in light of recent events.'”’
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Rights Beyond the Indus Waters Treaty to Remain Intact

Article 11 of the IWT lays down that the treaty only governs
rights and responsibilities of Pakistan and India with respect to matters
regarding the use of rivers and incidental thereto,'”® but no
recognition or waiver is to be assumed of any rights or claims that are
not expressly recognised or waived in the treaty. The IWT would not
establish any principle of law or any precedent for either party.'®
Interestingly, the IWT does not cover matters that Pakistan often
claims in its arbitrations,''® and this provision comes as more of a relief
to Pakistan due to the nature of the IWT being technical and confined.

Disputes under the Indus Waters Treaty

The first difference that arose to be dealt with by the IWT was
regarding India’s Salal Project on the Chenab River in 1970. Pakistan
objected to the design and the storage capacity of the Salal project
and the same was resolved through negotiations by the states,
culminating in an agreement in 1978 (the Salal Agreement).'"

The next difference was regarding the Tulbul Navigation
Project (the Wullar Barrage) Dispute. Though Pakistan referred the
Wullar barrage dispute to the PIC, the same has not yet been
conclusively resolved."? With several prolonged pauses in the
negotiation processes between the two states, Pakistan has expressed
willingness to refer the dispute to arbitration. But so far both states
have been negotiating time and again.

The most recent dispute between the two states was on
Kishenganga and Ratle hydropower plants.'® The matter was referred
to the World Bank, albeit both states sought different processes to
resolve the dispute. India wanted the appointment of a neutral expert,
while Pakistan sought arbitration proceedings. The World Bank paused
the process to protect the IWT and encouraged the parties to resolve
their differences amicably and mutually through alternative means.'"*
The matter remains unresolved.
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The Baglihar Difference

One of the two differences that yielded a legal outcome was the
Baglihar Project, which was referred to the World Bank for the
appointment of a neutral expert and for resolution of the difference
thereof. Raymond Lafitte was appointed by the World Bank as a
neutral expert and the International Centre for Settlement of
Investment Disputes of the World Bank (ICSID) coordinated the
process.'”> Lafitte interpreted the IWT in light of the Vienna
Convention, which reflected CIL in the area of treaty interpretation.'’®
Neither India nor Pakistan has ratified the Vienna Convention

17

(although, Pakistan has signed it),'"” and yet the neutral expert
applied the convention while interpreting the IWT as it codified
principles of CIL. This shows that, despite not having ratified a
particular convention or treaty, the principles of CIL can be and have
been applied to interpret the IWT."® This is confirmed in several
judgments including that of the ICJ, where it was held in the Pulp Mill
case that a bilateral treaty between the parties had to be interpreted
in accordance with the recently developed state practice.'”®

Giving effect to the principles of integration and effectiveness,
Lafitte determined that the treaty would be interpreted in light of new
technical norms and standards, i.e., new at the time of the decision in
2007, and not the norms at the time of signing the treaty in 1960.'%

Lafitte observed as follows:

The Treaty is not particularly well-developed with respect to
its provisions on sediment transport... The Treaty reflects
the status of technology on reservoir sedimentation in the
1950s. The consequence is that the provisions of the Treaty
which explicitly mention sediment acquire a special
significance.'”

Lafitte also took into consideration factors such as climate
change and its effects, which were not as prevalent in the mid-
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twentieth century.'”” He relied on the ICOLD bulletin of the
Commission of Large Dams'? while deciding one of the questions
raised before him.'** It should also be noted that India herself relied on
the case of Hungary v Slovakia judgment, where the International
Court of Justice (ICJ) declared that new norms of international
environmental law were to be considered while implementing a
water-sharing treaty.'® The ICJ also held that prevailing standards of
the time were to be considered when evaluating the risks attached
with a project.'”® This also hints at the interpretation of the treaty in
light of the developments in the norms and customs that did not
necessarily exist at the time of the conclusion of the IWT.

Kishenganga Arbitration Award

When the Kishenganga Project was initiated by India for the
construction of Gurez Dam on Kisheganga River (Neelum River in
Pakistan), Pakistan objected to India’s plans on diverting the flow of
the river. This diversion would allegedly have interfered with the flow
of Kishenganga to Pakistan and also have severe environmental
consequences in the form of harming the species in the river. The
matter, not being resolved by the PIC, was taken to the Permanent
Court of Arbitration (PCA), which rendered its decision in 2013.'” The
PCA decided in its final award that India could divert water from the
Kishenganga river so long as the minimum flow of water was
maintained in the river for Pakistan, i.e., the right to divert waters by
India is not ‘absolute’.

India’s Entitlement v Pakistan’s Rights

The court observed that taking into consideration the existing
uses of Pakistan, India had a stronger claim to having a priority right
vis-a-vis the use of waters of Kishenganga for hydro-electric power
generation, owing to the fact that India was using the Kishenganga
river for hydroelectric power generation when Pakistan was not.'?®
However, Pakistan’s existing uses are to be considered by India, i.e., for
its agricultural and hydroelectric uses in accordance with Annexure D,
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Paragraph 15(iii) of the IWT.'?* Reading this paragraph of the IWT in
light of CIL, the PCA decided that India would operate the plant in a
manner “that ensures a minimum flow of water in the riverbed of the
Kishenganga/Neelum downstream” of the said plant.'*

Therefore, though India is entitled to inter-tributary transfers
while constructing and operating hydroelectric projects under
Annexure D of the IWT, the same is subject to limitation under
Paragraph 15(iii) and CIL, whereby Pakistan and its ‘existing’
agricultural and hydroelectric uses may not be ‘adversely affected’ by
such inter-tributary transfers."'

Interpreting Indus Waters Treaty in light of Customary International Law

The PCA's decision is a landmark in interpreting the IWT in
light of CIL, confirming the approach taken by Lafitte in the Baglihar
decision. Placing reliance upon the case of Hungary v Slovakia,'* the
PCA held as follows:

It is established that principles of international
environmental law must be taken into account even when
(unlike the present case) interpreting treaties concluded
before the development of that body of law. ... It is
therefore incumbent upon this Court to interpret and apply
this 1960 Treaty in light of the customary international
principles for the protection of the environment in force
today.'?

In deciding that developed principles of CIL apply
retrospectively to treaties concluded before the development of such
principles, the PCA relied on the Iron Rhine Arbitration Award."** This
principle has been further confirmed by the ICJ in the Pulp Mill case.'

Limitations of Jurisdiction of Permanent Court of Arbitration

Keeping in mind CIL on trans-boundary harm and protection
of the environment, the PCA decided that ‘states have a duty to
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prevent, or at least mitigate’ significant harm to the environment
when pursuing large scale construction activities.*® But, the PCA had
no authority of overruling the express terms of the IWT pertaining to
India’s right to divert waters in accordance with Annexure D,
Paragraph 15(iii) on the pretext of upholding environmental
considerations.”” The IWT prohibited this, in the opinion of the PCA,
and it could only mitigate or limit significant harm.'*®

Regarding the application of CIL to negate the provisions of
the IWT, the PCA held as follows:

If customary international law were applied not to
circumscribe, but to negate rights expressly granted in the
Treaty, this would no longer be “interpretation or
application” of the Treaty but the substitution of customary
law in place of the Treaty.™®

This observation of the PCA has two implications: the first
being that in case of contradiction between CIL and the IWT, the
provisions of the IWT would prevail, albeit interpreted, as far as
possible, in light of CIL; the second implication being in the right
advanced upon India under Annexure D, paragraph 15(iii) to divert
rivers under the IWT, some aspects of CIL have been undermined and
cannot be fully implemented while giving effect to the letter and spirit
of the IWT.

Another interesting aspect of this Award is that the PCA did
not allow res judicata to apply to the life of this decision and
acknowledged the possibility of change and uncertainty in terms of
the minimum flow, which could be reconsidered later due to climate
change or factors beyond the control of either India or Pakistan.'*

The PCA, deriving its powers from the arbitration clause in the
IWT,™" could only give effect to the provisions of the IWT. But the 1CJ
would have broader jurisdiction if approached successfully by the two
States on this dispute.
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The 1CJ would apply CIL, not because of the interpretation
mechanism given in the IWT, (Annex G), but because of Article 38 of
the ICJ Statute.'? Therefore, the ICJ would be able to rely on CIL, which
goes beyond the confines of the IWT in settling the dispute. This, as
opposed to an arbitration tribunal that can only derive its jurisdiction
from the agreement itself and cannot have jurisdiction beyond the
confines of that very agreement,'? might be helpful in the case for
Pakistan, relying on previous judgments of the ICJ in Hungary v
Slovakia, for example.'*

Critique/Analysis of the Indus Waters Treaty
As discussed above, Article 3 of the IWT allocates unrestricted
use of the western rivers to Pakistan and India is not permitted to

interfere with the flow of these waters'®

except for some cases
mentioned in the treaty and regulated by Annexures C, D, and E of the
IWT. Under Annexure C, India can make unlimited use of the western
rivers for irrigation purposes subject to the limitations mentioned in
the Annexure itself. The Annexure corresponds to Annexure B, which
allows Pakistan to draw water from the eastern rivers for irrigation
purposes. Annexure E pertains to the construction of storage works by
India along the western rivers. Annexure D pertains to the generation
of hydroelectric power by India using the western rivers. India claims
that its construction of varying dams and barrages in the past and
currently in progress are consistent with the provisions of IWT.
However, Pakistan’s concerns go beyond the technical confines of the
treaty, rather it is against the upstream manipulation of water-flow
which becomes more threatening with increased hydropower projects
as undertaken by India.'*

The world-renowned water engineer, John Briscoe, addressed
the threat to Pakistan by India’s continuous building of dams. The
Baglihar incident confirmed the fears of Pakistan when India decided
to fill the dam at a time when it would harm the Pakistani farmers the
most. However, the Pakistani government did not go for claims under
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breach of the IWT but decided to address the matter through PIC set
up under the IWT."¥

In the face of the extensive plans for the development of
hydropower projects and dams for storage of water, the flows of
Chenab River to Pakistan are negatively affected. This is particularly
apparent in the dry years when, even though the water flow varies, the
entitlement of India to these waters is fixed, leading to difficulties for
Pakistan in dry seasons.'*®

The IWT largely addresses engineering concerns and any
mechanism for dispute resolution would also be in technical in nature
and provide solutions for engineering works and water management.
This brings forth the problems of security concerns faced by Pakistan,
which are by their very nature extraneous to the treaty.'* The purpose
of the treaty is not to ensure every single right that Pakistan or India
may have against one another, but only to confirm the rights that have
been created by the IWT itself.

The failure of the IWT in laying down general principles that
might govern the two states, and focusing upon the fixed usage and
quantity of the use of water, inadvertently leads to the problem of a
stagnant and inflexible treaty. With varying needs of both countries,
shifts in prioritising the use of water and ever-developing principles of
international law, the problems that have surfaced and are likely to
surface prove this point amply. Even the highly technical nature of the
IWT makes its interpretation difficult by anyone other than those
equipped with knowledge of engineering, making this not a legal but
a technical solution to the problem.'*°
Conclusion and Recommendations

Pakistan has rights under the IWT that are only limited in
nature and not fully representative of its current concerns. Although
Pakistan may have rights under CIL, the PCA expressly noted that it did
not have the jurisdiction to enforce them, rather was ‘prohibited’ to do
so, unless the principles of CIL were used to interpret the treaty and
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not surpass it. This clearly shows that even if the IWT is interpreted in
light of CIL, the rights of Pakistan are not fully ensured due to the sui
generis provisions of the IWT.

However, when it comes to rights, as secured under CIL, the
rights of Pakistan also amount to the rights of India. CIL does not
impose specific obligations upon downstream or upstream riparian
states with respect to their geographical placement, rather the
obligations are imposed on states collectively sharing a basin, i.e., India
and Pakistan would both share reciprocal rights and obligations.'’
Hence, the incorporating of CIL in an updated and revised treaty
would be beneficial for both Pakistan and India. It would secure the
rights of both states and ensure the goodwill essential for their mutual
cooperation in this area.

India has also shown its willingness to cooperate with co-riparian
states in the past.' The absence of India to cooperate with Pakistan
will impliedly mean that it has consented to the same treatment from
China, Bhutan, and Nepal.'”® The Indian National Water Mission, 2011,
with respect to the Indus Basin specifically encourages conflict
management. Paragraph 3.18 of the Mission on conflict management
in international basins states:

For the Indus basin, without disturbing the present
arrangements, international cooperation towards a more
optimum use of the basin under increased stress due to
reducing resources, growing demands, and impaired
ecology, needs to be promoted.’*

This shows the acknowledgement of India of the importance to
enter into further cooperation with respect to the Indus Basin with
Pakistan and China. In the Plan of Action within the National Water
Mission,’* it is recommended that possibilities for optimised Indus
development be discussed with Pakistan.'®
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It has been observed that the IWT is a sub-optimal treaty,"’
giving Pakistan the right to restricted use over the eastern rivers, and
absolute use of western rivers, and vice versa for India.”® This physical
division ignores the CIL obligation to protect and preserve the Indus
Basin in both states,"® and hence, should be revised by India and
Pakistan.'® The Indus Basin should be utilised and protected by both
states in a manner that may ensure its protection for future
generations, as opposed to exploiting it to the fullest against
competing uses of one another.'®’

Article 9 of the IWT provides that consultations are to be
conducted when the treaty is to be interpreted or applied. There
should be an additional mechanism of consultations when the treaty
may be silent on a matter, but the rights and interests of either party
are at stake. This would be more in line with CIL, as compared to the
current scheme of consultations in IWT.

It would be advisable for Pakistan to have an institutional
framework in the treaty that would ensure periodical revision of rights
of both states vis-a-vis the Indus Basin. In light of the growing needs of
both states and stressed resources shared by both, such a mechanism
would prove to be vital for the future.

The dispute resolution mechanism, as discussed, is non-
hierarchical in the IWT. This is particularly important in light of the
restricted jurisdiction of the Permanent Court of Arbitration (PCA) and
the lack of legal knowledge of the neutral expert. The International
Court of Justice (ICJ) should not be approached for this matter for two
reasons: the first being that this will undermine the cooperative spirit
of goodwill, which is essential under CIL,'*? as well as an integral part of
the IWT;'®® second, because India has made a declaration with respect
to the jurisdiction of the ICJ, which excludes the ICJ’s jurisdiction over
India in matters of interpretation of treaties.'® Hence, matters of
interpretation of the IWT cannot be taken to the ICJ. Hence, the
dispute resolution mechanism should be revised, so as to ensure that



22 REGIONAL STUDIES

the final and binding decision, when referred to an expert, is rendered
by someone who is well-versed with the law applicable to both states
and is free to apply CIL in addition to the IWT.

Lastly, it is recommended that legal and water resource experts
be engaged to develop a specific and focused narrative of Pakistan
against India. Pakistan also shares the Kabul River Basin with the upper
riparian, Afghanistan. In the absence of an agreement with
Afghanistan, Pakistan has rights against it, and vice versa under CIL.
The two states have contemplated entering into agreements before,
albeit unsuccessfully. Attempting the same feat again will be beneficial
for both, India and Pakistan.'®
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